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PART  8S0 — SECTION  8 — HOUSING  AS¬ 
SISTANCE  PAYMENTS  PROGRAM- 

NEW  CONSTRUCTION 

Miscellaneous  Amendments 

The  Department  gave  notice  on  De¬ 
cember  15,  1976,  at  41  FR  54856  that  it 
was  proposing  to  amend  24  CFR  Part 
880  to  implement  section  2(d)  of  the 
Housing  Authorization  Act  of  1976, 
which  revised  section  8(c)  (4)  of  the  U.S. 
Housing  Act  of  1937  and  states ; 

And  subject  to  the  provisions  of  the  fol¬ 
lowing  sentence,  such  payments  may  be 
made,  in  the  case  of  a  newly  constructed  or 
substantially  rehabilitated  project,  after 
such  sixty-day  period  in  an  amount  equal  to 
the  debt  service  attributable  to  such  an 
occupied  dwelling  unit  for  a  period  not  to 
exceed  one  year,  if  a  good  faith  effort  is  being 
made  to  fill  the  unit  and  the  unit  provides 
decent,  safe,  and  sanitary  housing.  No  such 
payment  may  be  made  after  such  sixty-day 
period  (i)  if  the  unoccupied  unit  is  in  a 
project  insured  under  the  National  Housing 
Act.  except  pimsuant  to  section  244  of  such 
Act,  or  (ii)  if  the  Secretary  determines  that 
the  dwelling  unit  is  iu  a  project  which 
provides  the  owner  with  revenues  exceeding 
the  costs  incurred  by  such  owner  witii  respect 
to  such  project. 

The  Department  has  received  21  com¬ 
ments  in  response  to  the  December  15, 
1976.  publication.  All  comments  were 
carefully  considered,  and  changes  have 
been  made  to  the  proposed  regulation 
based  on  these  and  other  comments.  A 
discussion  of  the  principal  changes  and 
the  more  recurrent  and  significant  com¬ 
ments  is  set  forth  below : 

1.  Section  880.107(d)  as  proposed  has 
been  renumbered  for  clarity.  References 
contained  herein  refer  to  the  new  para¬ 
graph  numbers. 

2.  Section  880.107(d)(1)  has  been  re¬ 
vised  to  provide  that  claims  shall  be  sub¬ 
mitted  and  payments  made  on  a  semi¬ 
annual  basis.  It  has  been  determined  that 
It  would  not  be  administratively  feasible 
to  establish  a  more  frequent  claims 
procedure. 

3.  Many  comments  objected  to  the  pro¬ 
vision  in  §  880.107(d)  (2)  limiting  the 
additional  payments  to  an  aggregate  of 
12  months  for  each  unit  during  the  en¬ 
tire  term  of  the  Ccmtract.  In  reconsider¬ 
ing  this  issue,  it  has  been  determined 
that  removing  this  limitation  would  sub¬ 
stantially  enhance  the  security  provided 
by  the  Housing  Assistance  Payments 
Contract  so  as  to  result  in  savings  in  the 
cost  of  financing  which  will  be  reflected 
in  lower  Contract  Rents.  It  is  expected 
that  the  savings  from  lower  Contract 
Rents  should  more  than  compensate  for 
payments  imder  the  revised  provision.  It 
.should  be  emphasized  that  the  removal 
of  the  limitatiwi  in  no  way  affects  the 
obligation  of  the  Owner  to  maintain  the 
units  in  decent,  safe,  and  sanitary  con¬ 
dition  and  to  make  maximum  efforts  to 
fill  the  vacancies. 


4.  Several  comments  suggested  that  the 
units  in  projects  Insured  under  the  Na¬ 
tional  Housing  Act  be  made  eligible  for 
the  additional  payments.  This  is  not  pos¬ 
sible  since  the  statute  prohibits  payments 
if  the  unit  is  in  a  project  insured  under 
the  National  Housing  Act  (except  xmder 
section  244,  where  coinsurance  is  in¬ 
volved).  However,  the  Department  is 
considering  recommending  legi.«lation  for 
the  removal  of  this  restriction. 

5.  Several  comments  requested  clarifi¬ 
cation  of  the  method  to  be  used  for  deter¬ 
mining  whether  revenues  equal  or  exceed 
costs  in  connection  with  the  provision  in 
§  880.107<d)  (2)  (iv)  requiring  the  Owner 
to  show  that  the  project  is  not  providing 
the  Owner  with  revenues  exceeding  costs. 
In  response,  a  provision  has  been  added 
to  clarify  that  the  amount  of  the  pay¬ 
ments  requested  shall  not  be  in  excess  of 
that  portion  of  the  deficiency  which  is 
attributable  to  the  vacant  units  for  the 
period  of  the  vacancies.  Similar  clari¬ 
fying  language  has  been  added  to  para¬ 
graph  d<l)  with  respect  to  debt  .service. 
The  amount  of  the  payments  will  be  (a) 
the  portion  of  the  deficiency  attributable 
to  the  units  for  the  period  of  the  vacan¬ 
cies:  or  (b)  the  similarly  attributable 
portion  of  the  debt  service,  whichever  is 
less.  Further  details  as  to  the  method  of 
making  these  determinations  will  be  dis¬ 
cussed  in  the  program  Handbook  which 
will  be  made  available  to  Owners  upon 
request  to  the  field  offices. 

6.  TTiere  were  several  objections  to  the 
provision  in  §  880.107(d)  (2>  (v)  that  debt 
service  payments  shall  be  made  only  if 
the  project  can  reasonably  be  expected 
to  achieve  financial  soundness,  on  the 
groimd  that  this  clause  w'ould  adversely 
affect  financing.  Such  a  provision  is  re- 
quhed  pursuant  to  the  legislative  intent 
expressed  in  the  floor  debate  in  the  House 
of  Representatives.  The  provision  has 
been  modified  to  require  in  connection 
with  such  semiannual  claim,  a  statement 
by  the  Owner  with  relevant  supporting 
evidence  that  there  is  a  reasonable  pros¬ 
pect  that  the  project  can  achieve  finan¬ 
cial  soundness  within  a  reasonable  time. 
The  statement  shall  Indicate  the  causes 
of  the  deficiency;  the  corrective  steps 
that  have  been  and  will  be  taken ;  and  the 
time  by  which  it  is  expected  that  the 
project  revenues  will  at  least  equal  pro¬ 
ject  costs  without  the  additional  pay¬ 
ments  provided  under  this  paragraph.  A 
further  provision.  S  880.107(d)  (3) ,  is 
added  to  specify  that  HUD  may  deny  an 
application  or  suspend  or  terminate  pay¬ 
ments  if  it  determines  that  there  is  not 
such  a  reasonable  prospect. 

7.  There  w'ere  numerous  objections  to 
the  last  sentence  of  §  880.107(d)  as  pub¬ 
lished  for  comment.  This  sentence  stated 
that  the  new  provision  would  be  appli¬ 
cable  to  projects  “for  which  the  perma¬ 
nent  financing  has  not  been  secured  as 
of  the  effective  date  of  this  paragraph.” 
It  was  suggested  that  the  paragraph  be 
made  applicable  to  projects  receiving 
permanent  financing  on  or  after  August 
3,  1976,  the  date  the  Housing  Authoriza¬ 
tion  Act  of  1976  was  «iacted.  Several 
comments  suggested  that  all  Housing 


Assistance  Payments  Contracts  executed 
on  or  after  August  3,  1976,  be  covered  by 
the  new  provision.  Questions  were  also 
raised  as  to  the  meaning  of  “secured"  in 
this  context. 

Accordingly,  §  880.107(d)  (4»  has  been 
revised  in  several  respects.  Paragraph 
(d>  is  being  made  applicable  to  projects 
where  the  *  permanent  financing 

was  not  secured  •  •  *  prior  to  Decem¬ 
ber  15.  1976."  The  Department  has  de¬ 
termined  that  December  15th  will  be  the 
cutoff  date  since  a  lender  making  a  com¬ 
mitment  for  pennanent  financing  before 
the  regulations  were  proposed  on  that 
date  could  not  assume  how  or  when  sec¬ 
tion  2<d>  of  the  Housing  Authorization 
Act  would  be  implemented.  The  terms  of 
the  financing,  therefore,  presumably  did 
not  take  into  consideration  the  more 
favorable  security  offered.  The  addi¬ 
tional  security  provided  by  §  880.107<d' 
which  involves  potential  additional  obli¬ 
gations  by  the  Government  should  not 
be  made  available  to  projects  financed 
prior  to  December  15th  since  this  would 
constitute  a  “windfall”  in  these  situa¬ 
tions.  In  line  with  this,  a  new  provision 
has  been  added  to  authorize  an  Owner 
of  a  project  for  which  a  commitment  was 
secured  prior  to  December  15,  1976,  to 
apply  to  HUD  to  make  paragraph  (d '  ap¬ 
plicable  on  a  showing  that  the  financing 
terms  have  been  renegotiated  to  result 
in  a  lower  cost  of  financing  and  lower 
Contract  Rents.  In  response  to  questions 
concerning  the  meaning  of  “secured,” 
the  provision  has  been  clarified  to  make 
it  applicable  to  projects  “for  which  a  con¬ 
ditional  or  imconditional  commitment 
for  permanent  financing  has  not  been  se¬ 
cured  by  the  Owmer  from  a  lender  or 
underwriter  prior  to  December  15,  1976.” 
The  program  Handbook  will  include  ad¬ 
ditional  guidance  concerning  what  con¬ 
stitutes  a  “commitment,”  and  will  be 
available  upon  request  to  the  field  offices. 

8.  Several  comments  asked  why  con¬ 
forming  amendments  to  the  Section  8 
Housing  Finance  and  Envelopment 
Agencies  Regulations,  24  (ITR  Part  883, 
Subparts  A-D  were  not  proposed.  This 
omission  was  an  oversight.  Also,  con¬ 
forming  amendments  to  the  Section  8 
New  Construction  Set-Aside  for  Section 
515  Rural  Rental  Housing  Projects  Reg¬ 
ulations.  24  CFn  Part  883,  Subparts  G 
and  H  were  inadvertently  omitted.  Con¬ 
forming  amendments  to  Part  883,  Sub¬ 
parts  A-D  and  G  and  H  are  being  pub¬ 
lished  for  effect  in  this  edition  of  the 
Federal  Register. 

A  finding  of  inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  In  addition,  a 
finding  of  inapplicability  of  inflation  im¬ 
pact  statement  requirements  has  been 
made  in  accordance  with  HUD  proce¬ 
dures.  Copies  of  these  findings  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  office  of 
the  Rules  Docket  Clerk.  Office  of  the 
Secretary,  Room  10141,  Depai*tment  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  D.C. 

AcctKtlingly,  24  CFR  Part  880  is 
amended  as  follows: 
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1.  A  new  §  880.107(d)  is  added,  and  the 
old  paragraph  (d)  is  redesignated  as  (e) , 
to  read: 

§  880.107  Housing  assistance  payments 
to  OHners. 

•  •  •  •  • 

(d)  Debt  service  payments.  (1)  If  a 
unit  continues  to  be  vacant  after  the  60- 
day  period  specified  in  paragraph  (b)  or 
(c)  of  this  section,  the  Owner  mav  sub¬ 
mit  a  claim  and  receive  additional 
housing  assistance  payments  on  a  semi¬ 
annual  basis  with  respect  to  such  a  va¬ 
cant  unit  in  an  amount  equal  to  the 
principal  and  interest  payments  reouired 
to  amortize  the  portion  of  the  debt  at¬ 
tributable  to  that  unit  for  the  period  of 
the  vacancy,  whether  such  vacancy 
commenced  during  rent-up  or  after 
rent-up. 

(2)  Additional  payments  under  this 
paragraph  (d)  for  any  unit  shall  not  be 
for  more  than  12  months  for  any  va¬ 
cancy  period,  and  shall  be  made  only  if: 

(i)  The  unit  is  not  in  a  project  insured 
imder  the  National  Housing  Act  except 
pursuant  to  section  244  of  that  Act. 

(ii)  The  unit  w’as  in  decent,  safe,  and 
sanitary  condition  during  the  vacancy 
period  for  which  payments  are  claimed. 

(iii)  The  Owner  has  taken  and  is  con¬ 
tinuing  to  take  the  actions  specified  in 
paragraphs  (bXl),  (2)  and  (3)  orpara- 
graohs  (c)(1)  (i)  and  fii)  and  (c>(2)  of 
this  section,  as  appropriate. 

(iv)  The  Owner  has  demonstrated  in 
connection  with  the  semiannual  claim  on 
a  form  and  in  accordance  with  the  stand¬ 
ards  prescribed  by  HUD  with  resoect  to 
the  period  of  the  vacancy,  that  the  proj¬ 
ect  is  not  providing  the  Owner  with 
revenues  at  least  equal  to  the  proiect 
costs  incurred  by  the  Owmer,  and  that 
the  amount  of  the  payments  reauested  is 
not  in  excess  of  that  portion  of  the  de¬ 
ficiency  which  is  attributable  to  the 
vacant  units  for  the  period  of  the  vacan¬ 
cies. 

(V)  The  Owner  has  submitted,  in  con¬ 
nection  with  the  .semiannual  claim,  a 
statement  with  relevant  supporting  evi¬ 
dence  that  there  Is  a  reasonable  prospect 
that  the  proiect  can  achieve  financial 
soundness  w’ithin  a  reasonable  time.  The 
statement  shall  indicate  the  causes  of 
the  deficiency:  the  corrective  steps  that 
have  been  and  will  be  taken:  and  the 
time  by  which  it  is  expected  that  the 
project  revenues  will  at  least  eoual  proj¬ 
ect  costs  without  the  additional  pay¬ 
ments  provided  under  this  paragraph. 

(3)  HUD  may  deny  any  claim  for  ad¬ 
ditional  payments  or  suspend  or  termi¬ 
nate  payments  if  it  determines  that 
based,  on  the  Owner’s  statement  and 
other  evidence,  that  there  is  not  a  rea¬ 
sonable  prosnect  that  the  rroiect  can 
achieve  financial  soundness  within  a  rea¬ 
sonable  time. 

(4)  This  paragraph  (d)  shall  be  ap¬ 
plicable  to  anv  project  eligible  for  pay¬ 
ments  under  this  paragraph  for  which 
a  conditional  or  unconditional  commit¬ 
ment  for  permanent  financing  was  not 
secured  bv  the  Owner  from  a  lender  or 
underwTiter  prior  to  December  15.  1976. 
An  Owmer  of  a  project  for  which  a  com¬ 


mitment  for  permanent  financing  was 
secured  prior  to  December  15.  1976,  may 
request  HUD  to  agree  to  make  this  para¬ 
graph  applicable,  on  a  showing  that  the 
financing  terms  have  been  renegotiated 
to  result  in  a  lower  cost  of  financing  and 
lower  contract  rents. 

(Sec.  7(d),  Department  of  HUD  Act.  (42 
U£.C.  3535(d)):  sec  5(b)  of  the  United 
States  Housing  Act  of  1937,  (42  U.S.C  1437c 
(b) ) :  sec.  8  of  the  United  Stales  Housing  Act 
of  1937,  (42  U.S.C.  1437f).) 

Note. — It  is  hereby  certified  that  the  eco¬ 
nomic  and  inflationary  Impact  of  these  regu¬ 
lations  have  been  carefully  evaluated  in  ac¬ 
cordance  with  Executive  Order  No.  11821. 

Effective  Date:  These  amendments  ai‘e 
effective  on  March  7,  1977. 

Issued  at  Washington.  D.C.  on  Febru¬ 
ary  25. 1977. 

Joseph  Burstein, 
Acting  Deputy  Assistant  Secre¬ 
tary  for  Housing — Federal 
Housing  Commissioner. 

(FR  Doc.77-8675  Filed  3-4-77:8:45  am) 


[Docket  No.  R-77-3871 

PART  881— SECTION  8— HOUSING  AS¬ 
SISTANCE  PAYMENTS  PROGRAM- 

SUBSTANTIAL  REHABILITATION 

Miscellaneous  Amendments 

The  Department  gave  notice  on  De¬ 
cember  15,  1976,  at  41  FR  54856  that  it 
was  proposing  to  amend  24  CFR  Part 
881  to  implement  section  2(d)  of  the 
Housing  Authorization  Act  of  1976: 
w'hich  revised  section  8(c)  (4)  of  the  U.S. 
Housing  Act  of  1937  and  states: 

And  subject  to  the  provisions  of  the  fol¬ 
lowing  sentence,  such  payments  may  be 
made.  In  the  case  of  a  newly  constru'-ted  or 
substantially  rehabilitated  project,  after  such 
sixty-day  period  in  an  amount  equal  to  the 
debt  service  attributable  to  such  an  occupied 
dwelling  unit  for  a  period  not  to  exceed  one 
year,  if  a  good  faith  effort  is  being  made  to 
All  the  unit  and  the  unit  provlde.s  decent, 
safe,  and  sanitary  housing.  No  such  payment 
may  be  made  after  such  sixty-day  period  (!) 
if  Ihe  unoccupied  unit  Is  in  a  project  insured 
under  the  National  Housing  Act.  except  pur¬ 
suant  to  section  244  of  such  Act,  or  (11)  If 
the  Secretary  determines  that  the  dwelling 
unit  is  in  a  project  which  provides  the  owner 
with  revenues  exceeding  the  costs  Incurred 
by  such  owner  with  respect  to  such  project. 

The  Department  has  received  21  com¬ 
ments  in  response  to  the  December  15. 
1976.  publication.  All  comments  were 
carefully  considered,  and  changes  have 
been  made  to  the  proposed  regulation 
based  on  these  and  other  comments.  A 
iji.scussion  of  the  principal  changes  and 
the  more  recurrent  and  significant  com¬ 
ments  is  set  forth  below: 

1.  Section  881.107(d)  as  proposed  has 
been  renumbered  for  clarity.  Refer¬ 
ences  contained  herein  refer  to  the  new 
paragraph  numbers. 

2.  Section  881.107(d)(1)  has  been  re¬ 
vised  to  provide  that  claims  .shall  be 
submitted  and  payments  made  on  a 
semiannual  basis.  It  has  been  deter¬ 
mined  that  it  w’ould  not  be  administra¬ 
tively  feasible  to  establish  a  more 
frequent  claims  procedure. 


3.  Many  comments  objected  to  the 
provision  in  §  881.107(d)  (2)  limiting  the 
additional  payments  to  an  aggregate  of 
12  months  for  each  imit  during  the  en¬ 
tire  term  of  the  Contract.  In  reconsider¬ 
ing  tliis  issue,  it  has  been  determined 
that  removing  this  limitation  would  sub¬ 
stantially  enhance  the  security  provided 
by  the  Housing  Assistance  Payments 
Contract  so  as  to  result  in  savings  in 
the  cost  of  financing  which  will  be  re¬ 
flected  in  lower  Contract  Rents.  It  is 
expected  that  the  savings  from  lower 
Contract  Rents  should  more  than  com¬ 
pensate  for  payments  under  the  revised 
provision.  It  should  be  emphasized  that 
the  removal  of  the  limitation  in  no  way 
affects  the  obligation  of  the  Owner  to 
maintain  the  units  in  decent,  safe,  and 
sanitary'  condition  and  to  make  maxi¬ 
mum  efforts  to  fill  the  vacancies. 

4.  Several  comments  suggested  that 
the  units  in  projects  insured  under  the 
National  Housing  Act  be  made  eligible 
for  the  additional  i>ayments.  This  is  not 
possible  since  the  statute  prohibits  pay¬ 
ments  if  the  unit  is  in  a  project  insured 
under  the  National  Housing  Act  (ex¬ 
cept  under  section  244,  where  coinsur¬ 
ance  is  involved).  However,  the  Depart¬ 
ment  Ls  considering  recommending 
legislation  for  the  removal  of  this 
restriction. 

5.  Several  comments  requested  clari¬ 
fication  of  the  method  to  be  used  for 
determining  whether  revenues  equal  or 
exceed  costs  in  connection  with  the  pro¬ 
vision  in  §  881.107(d)  (2)  (iv)  requiring 
the  Owner  to  show  that  the  project  is 
not  providing  the  Ow’ner  with  revenues 
exceeding  costs.  In  response,  a  provision 
has  been  added  to  clarify  that  the 
amount  of  the  payments  requested  shall 
not  be  in  excess  of  that  portion  of  the 
deficiency  which  is  attributable  to  the 
vacant  units  for  the  period  of  the  vacan¬ 
cies.  Similar  clarifying  language  has  been 
added  to  paragraph  d(l)  with  re.spect  to 
debt  service.  The  amount  of  the  pay¬ 
ments  will  be  (a)  the  portion  of  the 
deficiency  attribute  to  the  units  for  the 
period  of  the  vacancies:  or  (b)  the 
similarly  attributable  portion  of  the  debt 
service,  w’hichever  is  less.  Further  de¬ 
tails  as  to  the  method  of  making  these 
determinations  will  be  discussed  in  the 
program  Handbook  which  will  be  made 
available  to  Owners  upon  request  to  the 
field  offices. 

6.  There  were  several  objections  to  the 
provision  in  5  881.107(d)  (2)  (v)  that  debt 
service  payments  shall  be  made  only  if 
the  proiect  can  reasonably  be  exTiected 
to  achieve  financial  soundness,  on  the 
ground  that  this  clause  w’ould  adversely 
affect  financing.  Such  a  provl.sion  is  re¬ 
quired  pursuant  to  the  legislative  intent 
expressed  in  the  floor  debate  in  the 
House  of  Representatives.  The  provision 
has  been  modl^’ed  to  reouire  in  connec¬ 
tion  with  .such  .semiannual  claim,  a 
statement  by  the  Owner  with  relevant 
supporting  evidence  that  there  is  a  rea- 
.sonable  prospect  that  the  project  can 
achieve  financial  soundness  within  a 
reasonble  time.  The  statement  shall 
indicate  the  causes  of  the  deficiency: 
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the  corrective  steps  that  have  been  and 
will  be  taken;  and  the  time  by  which  it 
is  expected  that  the  project  revenues 
will  at  least  equal  project  costs  without 
the  additional  payments  provided  under 
this  paragraph.  A  further  provision,  Sec¬ 
tion  881.107(d)(3),  is  added  to  specify 
that  HUD  may  deny  an  application  or 
suspend  or  terminate  payments  if  it 
determines  that  there  is  not  such  a 
reasonable  prospect. 

7.  There  were  numerous  obiections  to 
the  last  senterfce  of  §  881.107(d)  as 
published  for  comment.  This  sentence 
stated  that  the  new  provision  would  be 
applicable  to  proiects  “for  which  the 
permanent  financing  has  not  been  .se¬ 
cured  as  of  the  effective  date  of  this 
paragraph.”  It  was  suggested  that  the 
paragraph  be  made  applicable  to  proj¬ 
ects  receiving  permanent  financing  on 
or  after  August  3.  1976,  the  date  the 
Housing  Authorization  Act  of  1976  was 
enacted.  Several  comments  suggested 
that  all  Hou.sing  Assistance  Payments 
Contracts  executed  on  or  after  Au¬ 
gust  3,  1976,  be  covered  bv  the  new  pro¬ 
vision.  Questions  were  also  raised  as  to 
the  meaning  of  “secured”  in  this  con¬ 
text. 

Accordingly,  5  881.107(d)(4)  has  been 
revised  in  several  resnects.  Paragraph 
(d)  is  being  made  anplicable  to  projects 
where  the  “*  *  •  permanent  financing 
was  not  secured  •  •  *  prior  to  Decem¬ 
ber  15.  1976.”  The  Department  has  de¬ 
termined  that  December  15th  will  be  the 
cutoff  date  since  a  lender  making  a 
commitment  for  permanent  financing 
before  the  regulations  were  proposed  on 
that  date  could  not  assume  how  or  when 
.section  2(d)  of  the  Housing  Authoriza¬ 
tion  Act  would  be  implemented.  The 
terms  of  the  financing,  therefore,  pre¬ 
sumably  did  not  take  into  consideration 
the  more  favorable  security  offered.  The 
additional  security  provided  by  5  881.107 
(d)  which  involves  potential  additional 
obligations  by  the  Government  should 
not  be  made  available  to  projects  fi¬ 
nanced  prior  to  December  15th  .since 
this  would  constitute  a  “windfall”  in 
these  situations.  In  line  with  this,  a  new 
provision  has  been  added  to  authorize 
an  Owner  of  a  project  for  which  a  com¬ 
mitment  was  secured  prior  to  Decem¬ 
ber  15,  1976,  to  apply  to  HUD  to  make 
paragraph  (d>  applicable  on  a  showing 
that  the  financing  terms  have  been  re¬ 
negotiated  to  result  in  a  lower  cost  of 
financing  and  lower  Contract  Rents. 
In  respon.se  to  questions  conceming  the 
meaning  of  “secured,”  the  provision  has 
been  clarified  to  make  it  applicable  to 
projects  “for  which  a  conditional  or  un¬ 
conditional  commitment  for  permanent 
financing  has  not  been  secured  by  the 
Owner  from  a  lender  or  underwriter 
prior  to  December  15,  1976.”  The  pro¬ 
gram  Handbook  will  include  additional 
guidance  conceming  what  constitutes  a 
“commitment.”  and  will  be  available 
upon  request  to  the  field  offices. 

*8.  Several  comments  asked  why  con¬ 
forming  amendments  to  the  section  8 
Housing  Finance  and  Development 
Agencies  Regulations,  24  CPR  Part  883, 
Subparts  A-D  w’ere  not  proposed.  This 


omission  was  an  oversight.  Also,  con¬ 
forming  amendments  to  the  section  8 
New  Construction  Set-Aside  for  section 
515  Rural  Rental  Housing  Projects  Reg¬ 
ulations,  24  CFR  Part  883,  Subparts  G 
and  H  were  inadvertently  omitted-  Con¬ 
forming  amendments  to  Part  883,  Sub¬ 
parts  A-D  and  G  and  H  are  peing  pub¬ 
lished  for  effect  in  this  edition  of  the 
Federal  Register. 

A  finding  of  inapplicability  re.specting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  In  addition,  a 
finding  of  inapplicability  of  inflation 
impact  statement  requirements  has  been 
made  in  accordance  with  HUD  proce¬ 
dures.  Copies  of  these  findings  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  office  of 
the  Rules  Docket  Clerk.  Office  of  the 
Secretary,  Room  10141.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  S.W..  Washington.  D.C. 

Accordingly.  24  CPR  Part  881  is 
amended  as  follows; 

1.  A  new  §  881.107(d)  is  added  and 
the  old  paragraph  (d)  is  redesignated 
as  (e)  to  read: 

§  881.107  Housing  assistanro  payments 
to  owners. 

*  •  •  •  • 

(d)  Debt  service  payments.  (1)  If  a 
unit  continues  to  be  vacant  after  the 
60-day  period  specified  in  paragraph 
(b)  or  (c)  of  this  .section,  the  Owner 
may  submit  a  claim  and  receive  addi¬ 
tional  housing  assistance  payments  on 
a  semiannual  basis  with  respect  to  such 
a  vacant  unit  in  an  amount  equal  to  the 
principal  and  interest  payments  re¬ 
quired  to  amortize  the  portion  of  the 
debt  attributable  to  that  unit  for  the 
period  of  the  vacancy,  whether  such 
vacancy  commenced  during  rent-up  or 
after  rent-up. 

(2)  Additional  payments  under  this 
paragraph  (d)  for  any  unit  shall  not  be 
for  more  than  12  months  for  any  va¬ 
cancy  period,  and  shall  be  made  only  if: 

(i)  The  unit  is  not  in  a  project  in¬ 
sured  under  the  National  Housing  Act 
except  pursuant  to  section  244  of  that 
Act. 

(ii)  The  unit  was  in  decent,  safe,  and 
sanitary  condition  during  the  vacancy 
period  for  which  payments  are  claimed. 

(iii)  The  owner  has  taken  and  is  con¬ 
tinuing  to  take  the  actions  specified  in 
paragraphs  (b)(1),  (2)  and  (3)  or  para¬ 
graphs  (c)(l>  (i)  and  (ii)  and  (c)(2) 
of  this  section,  as  appropriate. 

(iv)  The  Owner  has  demonstrated  in 
connection  with  the  semiannual  claun 
on  a  form  and  in  accordance  with  tm* 
standards  prescribed  by  HUD  with  re¬ 
spect  to  the  period  of  the  vacancy,  that 
the  project  is  not  providing  the  Owner 
with  revenues  at  least  equal  to  the  proj¬ 
ect  costs  incurred  by  the  Owner,  and 
that  the  amount  of  the  payments  re¬ 
quested  is  not  in  excess  of  that  portion 
of  the  deficiency  which  is  attributable 
to  the  vacant  miits  for  the  period  of  the 
vacancies. 

(V)  The  Owner  has  submitted,  in  con¬ 
nection  with  the  semiannual  claim,  a 


statement  with  relevant  supporting  evi¬ 
dence  that  there  is  a  reasonable  prospect 
that  the  project  can  achieve  financial 
soundness  wi^in  a  reasonable  time.  The 
statement  shall  indicate  the  causes  of 
the  deficiency;  the  corrective  steps  that 
have  been  and  will  be  taken;  and  the 
time  by  which  it  is  expected  that  the 
project  revenues  will  at  least  equal  proj¬ 
ect  costs  without  the  additional  pay¬ 
ments  provided  imder  this  paragraph. 

(3)  HUD  may  deny  any  claim  for 
additional  payments  or  suspend  or  term¬ 
inate  payments  if  it  determines  that 
based  on  the  Owner’s  statement  and 
other  evidence,  there  is  not  a  reasonable 
prospect  that  the  project  can  achieve 
financial  soundness  within  a  reasonable 
time. 

(4)  This  paragraph  (d)  shall  be  ap¬ 
plicable  to  any  project  eligible  for  pay¬ 
ments  under  this  paragraoh  for  which 
a  conditional  or  unconditional  (x>m- 
mitment  for  permanent  financing  was 
not  secured  by  the  Owner  from  a  lender 
or  underwriter  prior  to  December  15, 
1976.  An  Ow’ner  of  a  project  for  which 
a  commitment  for  permanent  financing 
w'as  secured  prior  to  December  15,  1976, 
may  request  HUD  to  agree  to  make  this 
paragraph  applicable,  on  a  showing  that 
the  financing  terms  have  been  renegoti¬ 
ated  to  result  in  a  lower  cost  of  financing 
and  lower  contract  rents. 

(Sec.  7(d),  Department  of  HUD  Act,  (42 
U.S.C.  3535(d));  sec.  5(b)  of  the  United 
States  Housing  Act  of  1937,  (42  U.S.C.  1437c 
(b) ) :  sec.  8  of  the  United  States  Housing  Act 
of  1937,  (42  U.S.C.  1437f).) 

Effective  date:  These  amendments  are 
effective  on  March  7,  1977. 

Issued  at  Washington.  D.C.  on  Feb¬ 
ruary  25,  1977. 

Joseph  Burstein, 
Acting  Deputy  Assistant  Secre¬ 
tary  for  Housing — Federal 
Housing  Commissioner. 

Note. — It  Is  hereby  certified  that  the 
economic  and  inflationary  Impact  of  these 
regulations  have  been  carefully  evaluated  In 
accordance  with  Executive  Order  No.  11821. 

[FR  Doc.77-6676  Filed  3-4-77;8:46  am) 


[Docket  No.  R-77-309] 

PART  883— SECTION  8— HOUSING  AS¬ 
SISTANCE  PAYMENTS  PROGRAM- 
HOUSING  FINANCE  AND  DEVELOPMENT 
AGENCIES  AND  NEW  CONSTRUCTION 
SET-ASIDE  FOR  SECTION  515  RURAL 
RENTAL  HOUSING  PROJECTS 

Miscellaneous  Amendments 

The  Department  gave  notice  on  De¬ 
cember  15,  1976,  at  41  FR  54856  that  it 
was  proposing  to  amend  24  CFR  Parts 
880  and  881  to  implement  .section  2(d)  of 
the  Housing  Authorization  Act  of  1976, 
which  revised  section  8(c)  (4)  of  the  U.S. 
Housing  Act  of  1937  and  states: 

And  subject  to  the  provisions  of  the  follow¬ 
ing  sentence,  such  payments  may  be  made, 
in  the  case  of  a  newly  constructed  or  sub¬ 
stantially  rehabilitated  project,  after  such 
sixty-day  period  in  an  amount  equal  to  the 
debt  ser\lce  attributable  to  such  an  un¬ 
occupied  dwelling  unit  for  a  period  not  to 
exceed  one  year,  if  a  g(x>d  faith  effort  is  being 
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made  to  fill  the  unit  and  the  unit  provides 
decent,  safe,  and  sanitary  housing.  No  such 
payment  may  be  made  after  such  sixty-day 
period  (1)  If  the  unoccupied  unit  Is  In  a 
project  Insured  under  the  National  Housing 
Act,  except  pursuant  to  section  244  of  such 
Act.  or  (11)  If  the  Secretary  determines  that 
the  dwelling  unit  Is  In  a  project  which  pro¬ 
vides  the  owner  with  revenues  exceeding  the 
costs  incurred  by  such  owner  with  respect  to 
such  project. 

Conforming  amendments  to  the  sec¬ 
tion  8  Housing  Finance  and  Develop- 
'ment  Agencies  Regulations.  24  CFR 
Part  883,  Subpart  B  were  omitted  which 
was  an  oversight.  Also,  conforming 
amendments  to  the  Section  8  New  Con¬ 
struction  Set-Aside  for  Section  515  Rural 
Rental  Housing  Projects  Regulatioas. 
24  CFR  Part  883,  Subpart  G.  were 
inadvertently  omitted.  Conforming 
amendments  to  Part  883  are  being  pub¬ 
lished  because  of  the  importance  of  thLs 
amendment  in  facilitating  the  imple¬ 
mentation  of  the  section  8  program. 

The  Department  has  received  21  com¬ 
ments  in  response  to  the  December  15, 
1976  publication.  All  comments  were 
carefully  considered,  and  changes  have 
been  made  to  the  proposed  regulation 
based  on  these  and  other  comments.  A 
discussion  of  the  principal  changes  and 
the  more  recurrent  and  significant  com¬ 
ments  is  set  forth  below  as  if  amend¬ 
ments  to  Part  883,  conforming  to  those 
proposed  to  Parts  880  and  881  had  also 
been  published  for  comment. 

1.  Sections  883.204  (d)  and  (e)  and 
883.706fd)  proposed  as  880.107(d)  and 
881.107(d)  have  been  renumbered  for 
clarity.  References  contained  herein  refer 
to  the  new  paragraph  numbers. 

2.  Sections  883.204(d)(1)  and  883.- 
706(d)(1)  have  been  revised  to  provide 
that  claims  shall  be  submitted  and  pay¬ 
ments  made  on  a  semiannual  basis.  It 
has  been  determined  that  it  would  not 
be  administratively  feasible  to  establish 
a  more  frequent  claims  procedure. 

3.  Many  comments  objected  to  the 
provision  in  5§  883.204(d)  (2)  and  883.706 
(d)  (2)  limiting  the  additional  payments 
to  an  aggregate  of  12  months  for  each 
unit  during  the  entire  term  of  the  Con¬ 
tract.  In  reconsidering  this /issue,  it  has 
been  determined  that  removing  this 
limitation  would  substantially  enhance 
the  security  provided  by  the  Housing 
Assistance  Payments  Contract  so  as  to 
result  in  savings  in  the  cost  of  financing, 
which  will  be  reflected  in  lower  Contract 
Rents.  It  is  expected  that  the  savings 
from  lower  Contract  Rents  should  more 
than  compensate  for  payments  under  the 
revised  provision.  It  should  be  empha¬ 
sized  that  the  removal  of  the  limitation 
in  no  way  affects  the  obligation  of  the 
Owner  to  maintain  the  units  in  decent, 
safe,  and  sanitary  condition  and  to  make 
maximum  efforts  to  fill  the  vacancies. 

4.  Several  comments  suggested  that 
units  in  proiects  insured  under  the  Na¬ 
tional  Housing  Act  be  made  eligible  for 
the  additional  payments.  TTiis  Is  not 
passible  since  the  statute  prohibits  pay¬ 
ments  if  the  unit  is  in  a  project  in.sured 
under  the  National  Housing  Act  (except 
under  section  244,  where  coinsurance  is 


involved).  However,  the  Department  is 
considering  recommending  legislation 
for  the  removal  of  this  restriction. 

5.  Several  comments  requested  clarifi¬ 
cation  of  the  method  to  be  used  for  deter¬ 
mining  whether  revenues  eoual  or  ex¬ 
ceed  costs  in  connection  with  the  provi¬ 
sion  in  ??  883.204(d)  (2)  (iv)  and  883.706 
(d)  (2)  (iv)  requiring  the  Owner  to  show 
that  the  project  is  not  providing  the 
Owner  with  revenues  exceeding  costs.  In 
response,  a  provision  has  been  added  to 
clarity  that  the  amount  of  the  payments 
requested  shall  not  be  in  excess  of  that 
portion  of  the  deficiency  which  is  attrib¬ 
utable  to  the  vacant  units  for  the  period 
of  the  vacancies.  Similar  clarifying  lan¬ 
guage  has  been  added  to  paragraph  d(  1) 
with  respect  to  debt  service.  The  amount 
of  the  payments  will  be  ^a)  the  portion 
of  the  deficiency  attributable  to  the  units 
for  the  period  of  the  vacancies:  or  (b) 
the  similarly  attributable  portion  of  the 
debt  service,  whichever  is  less.  Further 
details  as  to  the  method  of  making  these 
determinations  will  be  discussed  in  the 
program  Handbook,  which  will  be  made 
available  to  Owners  upon  request  to  the 
field  offices. 

6.  There  were  several  objections  to  the 
provision  in  §§  883.204(d)  <2)  (v)  and 
883.706(d)  (2)  (V)  that  debt  service  pay¬ 
ments  shall  be  made  only  if  the  project 
can  reasonably  be  expected  to  achieve 
financial  soundness,  on  the  ground  that 
this  clause  would  adversely  affect  financ¬ 
ing.  Such  a  provision  is  required  pursu¬ 
ant  to  the  legislative  intent  expres.sed  in 
the  floor  debate  in  the  House  of  Reore- 
sentatives.  The  provision  has  been  modi¬ 
fied  to  require,  in  connection  with  such 
semiannual  claim,  a  statement  by  the 
Owner  with  relevant  supporting  evidence 
that  there  is  a  reasonable  prospect  that 
the  project  can  achieve  financial  sound- 
ne.ss  within  a  reasonable  time.  The  state¬ 
ment  shall  indicate  the  causes  of  the  de¬ 
ficiency;  the  corrective  steps  that  have 
been  and  will  be  taken;  and  the  time  by 
wliich  it  is  expected  that  the  project 
revenues  will  at  least  equal  project  costs 
without  the  additional  payments  pro¬ 
vided  under  this  paragraph.  Further  pro¬ 
visions,  55  883.204(d)(3)  and  883.706(d) 
(3) ,  are  added  to  specify  that  HUD  may 
deny  an  application  or  suspend  or  term¬ 
inate  payments  if  it  determines  that 
there  is  not  such  a  reasonable  prospect. 

7.  There  were  numerous  objections  to 
the  last  .sentence  of  55  883.204(d)  and 
883.706(d)  as  published  for  comment. 
This  sentence  stated  that  the  new  pro¬ 
vision  would  be  applicable  to  projects 
“for  which  the  permanent  financing  has 
not  been  secured  as  of  the  effective  date 
of  this  paragraph."  It  was  suggested  that 
the  paragraph  be  made  applicable  to 
projects  receiving  permanent  financing 
on  or  after  Augu.st  3.  1976.  the  date  the 
Housing  Authorization  Act  of  1976  was 
enacted.  Several  comments  suggested 
that  all  Housing  Assistance  Payments 
Contracts  executed  on  or  after  August  3, 
1976,  be  covered  by  the  new  provision. 
Questions  were  also  raised  as  to  the 
meaning  of  “secured”  in  this  context. 

Accordingly.  55  883.204(d '  (4)  and 
883.706(d)  (4)  have  been  revised  in  sev¬ 


eral  respects.  Paragraph  (d)  is  being 
made  applicable  to  projects  where  the 
“  *  •  •  permanent  financing  was  not  se¬ 
cured  •  •  •  prior  to  December  15. 
1976."  The  Department  has  determined 
that  December  15th  will  be  the  cutoff 
date  since  a  lender  making  a  commit¬ 
ment  for  permanent  financing  before  the 
regulations  were  proposed  on  that  date 
could  not  assume  how  or  when  section 
2(d)  of  the  Housing  Authorization  Act 
would  be  implemented.  The  terms  of  the 
financing,  therefore,  presumably  did  not 
take  into  consideration  the  more  favor¬ 
able  .security  offered.  The  additional  se¬ 
curity  provided  by  55  883.204(d)  and 
883.706(d)  which  involves  potential  ad¬ 
ditional  obligations  by  the  Government 
shall  not  be  made  available  to  projects 
financed  prior  to  December  15th  since 
this  would  constitute  a  “windfall"  in 
these  situations. 

In  line  with  this,  a  new  provision  has 
been  added  to  authorize  an  Owner  of  a 
project  for  which  a  commitment  was  se¬ 
cured  prior  to  December  15.  1976,  to 
apply  to  HUD  to  make  paragraph  (d) 
applicable  on  a  showing  that  the  financ¬ 
ing  terms  have  been  renegotiated  to  re¬ 
sult  in  a  lower  cost  of  financing  and 
lower  Contract  Rents.  In  response  to 
questions  concerning  the  meaning  of 
“secured,”  the  provision  has  been  clari¬ 
fied  to  make  it  applicable  to  projects 
“for  which  a  conditional  or  uncondi¬ 
tional  commitment  for  permanent  fi¬ 
nancing  has  not  been  secured  by  the 
Owner  from  a  lender  or  underwriter 
prior  to  December  15.  1976."  The  pro¬ 
gram  Handbook  will  include  additional 
guidance  concerning  what  constitutes  a 
“commitment,”  and  wiU  be  available 
upon  request  to  the  field  offices. 

A  finding  of  inapplicability  respecting 
the  National  Environmental  Poliev  Act 
of  1969  has  been  made  in  accordance 
w’ith  HUD  procedures.  In  addition,  a 
finding  of  inapplicability  of  inflation  im¬ 
pact  statement  requirements  has  been 
made  in  accordance  with  HUD  proce¬ 
dures.  Copies  of  the.se  findings  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  office  of 
the  Rules  Docket  Clerk.  Office  of  the 
Secretary,  Room  10141,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W..  Washington,  D.C. 

Accordingly.  24  CFR  Part  883  is 
amended  as  follows : 

1.  Sections  883.204(d)  and  883.706(d) 
are  added  and  the  old  paragraphs  883.- 
204(d)  and  883.706(d)  are  redesignated 
as  paragraphs  (e).  and  5  883.204(e)  is 
redesignated  as  5  883.204(f)  to  read: 

(d)  Debt  service  payments.  (1)  If  a 
unit  continues  to  be  vacant  after  the 
60-day  period  specified  in  paragraph  (b) 
or  (c)  of  this  .section,  the  Owner  may 
submit  a  claim  to  receive  additional 
housing  assistance  payments  on  a  semi¬ 
annual  basis  with  respect  to  such  a  va¬ 
cant  unit  in  an  amount  equal  to  the 
principal  and  interest  payments  required 
to  amortize  the  portion  of  the  debt  at¬ 
tributable  to  that  unit  for  the  period  of 
the  vacancy,  whether  such  vacancy  com¬ 
menced  during  rent-up  or  after  rent-up. 
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(2)  Additional  payments  under  this 
paragraph  (d)  for  any  unit  shall  not  be 
for  more  than  12  months  for  any  va¬ 
cancy  period,  and  shall  be  made  only  if: 

(i>  The  unit  is  not  in  a  project  in¬ 
sured  under  the  National  Housing  Act 
except  pursuant  to  Section  244  of  that 
Act. 

(ii)  The  unit  was  in  decent,  safe,  and 
sanitary  condition  during  the  vacancy 
period  for  which  payments  are  claimed. 

(iii)  The  Owner  has  taken  and  is  con¬ 
tinuing  to  take  the  actions  specified  in 
paragraphs  (b)  (1),  (2)  and  (3)  or  para¬ 
graphs  (c)(1)  (i>  and  (ii)  and  (c)(2)  of 
this  section,  as  appropriate. 

(iv)  The  Owner  has  demonstrated  in 
connection  with  the  semiannual  claim 
on  a  form  and  in  accordance  with  the 
standards  prescribed  by  HUD  with  re¬ 
spect  to  the  period  of  vacancy,  that  the 
project  is  not  providing  the  Owner  with 
revenues  at  least  equal  to  the  project 
costs  incurred  by  the  Owner,  and  that 
the  amount  of  the  payments  requested 
is  not  in  excess  of  that  portion  of  the 
deficiency  which  is  attributable  to  the 
vacant  units  for  the  period  of  the 
vacancies. 


(v)  The  Owner  has  submitted,  in  con¬ 
nection  with  the  semiannual  claim,  a 
statement  with  relevant  supporting  evi¬ 
dence  that  there  is  a  reasonable  prospect 
that  the  project  can  achieve  financial 
soundness  within  a  reasonable  time.  The 
statement  shall  indicate  the  causes  of 
the  deficiency;  the  corrective  steps  that 
have  been  and  will  be  taken;  and  the 
time  by  which  it  is  expected  that  the 
project  revenues  will  at  least  equal  proj¬ 
ect  costs  without  the  additional  pay¬ 
ments  provided  under  this  paragraph. 

(3)  HUD  may  deny  any  application  for 
additional  payments  or  suspend  or  ter¬ 
minate  payments  if  it  determines  based 
on  the  Owner’s  statement  and  other  evi¬ 
dence,  that  there  is  not  a  reasonable 
prospect  that  the  project  can  achieve  fi¬ 
nancial  soundness  within  a  reasonable 
time. 

(4)  This  paragraph  (d)  shall  be  ap¬ 
plicable  to  any  project  eligible  for  pay¬ 
ments  under  this  paragraph  for  which 
a  conditional  or  unconditional  commit¬ 
ment  for  permanent  financing  was  not 
secured  by  the  Owner  from  a  lender  or 
underwriter  prior  to  December  15,  1976. 


An  Owner  of  a  project  for  which  a  com¬ 
mitment  for  permanent  financing  was 
secured  prior  to  December  15,  1976,  may 
request  HUD  to  agree  to  make  this  para¬ 
graph  applicable  on  a  showing  that  the 
financing  terms  have  been  renegotiated 
to  result  in  a  lower  cost  of  financing  and 
lower  Contract  Rents. 

(Sec.  7(d),  Department  of  HUD  Act.  (42 
U.S.C.  3535(d));  sec.  5(b))  of  the  United 
States  Housing  Act  of  1937,  (42  U.S  C.  1437c 
(b));  (sec.  8  of  the  United  States  Housing 
Act  of  1937,  (42  UH.C.  1437f)).) 

Note. — It  Is  hereby  certified  that  the  eco¬ 
nomic  and  inflationary  Impact  of  these  regu¬ 
lations  have  been  carefully  evaluated  in  ac¬ 
cordance  with  Executive  Order  No.  11821. 

Effective  Date:  These  amendments  are 
effective  on  March  7,  1977. 

Issued  at  Washington,  D.C.  on  Feb¬ 
ruary  25, 1977. 

Joseph  Burstein, 
Acting  Deputy  Assistant  Secre¬ 
tary  for  Housing-Federal 
Housing  Commissioner. 
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